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2. trm ft A jjft ft *T|r fffawr fAtr £ fir A 
w* Air! A ?nr A jjft <aTsm firnf** Jr t*t srftir ft irgTf’r- 
Ar fiwfarr At ft fArour Ah itwt ft fAr fftAPrr jr 
ft 'Arar ft ftfftarr ft itijAt 102 (1) (s) ft «r*fhr firAfT 
w> % fA? A^r ^ ft Affft t? hitt ft mifTH tA ft At 
«lf ftqTT if :mrfTH s l" hA !rfW*TT A fos «rft ft fAt 

wrft 5 tftt % hr ftTrar ft Awirg f^r^Tr ft sen 1 8 Ih h 
WfeWTfWf ft HB 1TTRT TH"T fftft ft 1 ^?Tr TTKjq-fT ft HT^r 
A ftfe ftfftSTR ft HjA* 103 IT HAT HhA liftoff ITT SRfTT 
TO 1 jtj ir "eft tht Aufr ht fArf*r urn* tt ft Ac ftffttmr 
A mr A Hang turft ft fAt wh fftfa ft A ft Air mrfi’ i” 

3 . 3 RT 1 W if sir ftrir 5 * % A i?fr h&t ht imr trft 
s? ft % A wr AsA unsr ft ftftrair ft w^»£t 102 ( 1 ) 
(«r) »ft *nfhr fArhra ft fftg trTftsr 75 V ft st ft A wpu 
mftft ft «rf st[ ft fft A AuA ott h^At ft? cnrbr fftAwr 
u?ft ft Pa fftri^ ft 1 Arft suTT ft n? hr ft fir Aft A 
ftwr A«rfV yff«RT fnr^rr ft tot ft A A *? urr hut ft aw 
anjlft Ahtot a firew ststat PrAAr sup «jt 1 ft?i sat 
ffrTftrrr fArft sa fttft a ufftiRT fArr htt if hsj nAftr 19 - 0-91 
A Tjfft fArhrr % far At ntrft fwirr A 1 frft ir*ftf ft 
An w,_ TnwT fftcftcrr a A ft A ^ PtAat <r+ ht ft 
At *rg $A Prcftirr w aifr f fAA ig; ajw 1991 ft 5^ jtfhrcr 
fWAr ft wn^ mfPr st lujiinti 

4. s^ft ft sf’cTwfPpT ft Pit ftfftHR ^ 103(1) 

ftr wifPr tnarAr A PrT|arr ft ftsir ftft smrftt ft fftfftwr tt^ 
A trfftirrfAn ft fArft Trirr w ftrf wtAt ttits fftrf^ ft 
ftWi, fftrftiir ft spar it w ft 1 ftfwR ft tr^An 103(2) ft 
mfftr Tfsjsfft jttt fAPTT ittAt A 'sPuTfsT Prcgir ft stt 
A As vrft A imik A trfswPwT A srr <mr ft ?IA 

ft US STfTTT fftsfsATR fscftST «f.T $ I fftAsS fftcftsT A 

sis wAq fsrt?rr fftsft ftlt rPrt fsAss ft yfr %A sss 
n»s sr An sftfAars AftPimr 1951 ft vinr 6 ft srs sfss 

ftfftm ft w^«#n 329(sr) ft wAs Pnrfss sA ft stws ft 

ftf sTRrr nr wit ft fftA hr ARr ft s?f 1 ftfts ft fssfss 
tnAs shth wr ft*ra tts —1953 t[sA htt 1144 ^stts 
sntsrssrs fAriAr *nAs —hit 1965 s A 1973 At 
fftAwr htAs ssrs i^s.A. TST—s HTf «rrr 1973 W A 
1609 «rrft ahA ft stats rtstat ft fsftA ft sfft am 
fftsr rntr ft 1 

5. Prfft ft ottWt slftfArlfw sis A ssrs ft vri ^ ftrt 
ft? TTS ft fft ftfAns ft HS«ds 103 ( 1 ) ft hAs ATS ft 
Tn?sfS A wftmf\rrr fr *rsfts A <fm AnA A AftAfts 
fsrftsT ft Afs ft ntf fftsT nr wn sAfft ssft (A A stfs) 
ft ssss ft hsstt A ws AsA 19 ip, 1991 A ssft fssTss 
ft fits At ssft g;ef nfArffts fsTftsr ft srs ft 1 jr^stt fsfths 
«rrAs AAA s'its AtrA A AftAVs fsr^sT ft sss s?s 
A An srft A AimfTsT sftf ft 1 

6 . wAs IITT TT«?sfft sfVr 5 ® Tissf ft TTSSSTS ffTTT SA 
ftlST ft HTStH A fftfSR fifOT SIT STsSf ft ftft A fftSTT Aft. 
uiw flK t 1 ^nrsrs ft Tsit 19S9 ft fsss STSTTT ft. fi ft 

A ftffttns ft Hfsftn 192(2) ft hAs sttt sftw ft TiRsm 
ft A Mw STS gHT «TT ssft ss SIS S5TST SST HT fft 1ST A 
ttst st^sft hAt sl^ss A qs? fsfsw sTsfrir st At sft 
<pr httAs stsIth ft sis ft flrsA ft fftAsn ststsA 
ft sfsPs A n$ A fftsft WiTITT ST Sftft 1 98 5 ft STTT sft 


fftST-T SST ft PtiT fssfss SST ST I ffTSlS ft 1 TC J$S ft 
TTJiims a hsA trt ftn A | fft#rsTs ft ss"An 192 ( 1 ) 
ft fssssf ft HTSTT STTlfS sis ssft tw TTrsr sjf ST SUIT 
% sftffft ss fssfss-^ft fkri/rr ft ftftffts m 1 

7 . STJS srsft A SSTST UTS 1 ft jft ft ftsr STT PiTT ftfSETTS 
ft hsAt 103 (At TTRfssrs ftrs ft sssA ft ft Ass h^As 
192 ST S?TSlA SSsA) At H=jAn 329 (nr) ft ssstrf ft 
afsr A At rts wAfts srsr srgTT 1 ;$ht fs A sssrsr 
for At sht sftir fssTs qforr; ft srr m ssrftf ft Hfssfss 
fftr^ST ft ftftrjs 1984 ft fsvrr STSA ft 2 ft STIT s 5 s ft 
tirtts A ftA sf htAs A srAa- 29 hsts 1934 A frftit 
ft s?ft fr s|t st wr $ fft sFt At sw wrft fsftnss sss 
fsTjfsT ft sts st At ssft sns ss wspr ss srft ft sistij 
A c}ftr fsT^sr ft ss sss ssr t^st t fsrj Aft PA Prr$sr is 
srssr An sfsfs%s sPjfsss 1951 ft ssAff ft s-jirr 
fssfss ft svsiTf fsss sss ft Att fssfss unff ft snss ft 
stist sgr stt gr A tt ssr s ftsr A# ss sijr if fssft ssst 
ft ST ST TRS fams STS ft PrA AftYs sirs ft sfsAsff 
fsTf A ft SIS A SSTST A Tfft I STStS ft USA SS TTS ft S$ 
sts A hr A A fft s? fts^ st fssr ttst $ fsr sg ssft 
sr^ffT Wt ftps Tt^ffttr ssrs it A st? ts iA ftf fr Aft 
ft fftft fsfspp W ft AS1ST ssft I SS TPT A ftp sfs HTSTS 
ft SlAsr 12 - 11-84 ft sisft Si* ft. 113 /S.S./ 3 / 84 -q;S.l{Tr. 

wt. srrr fsfff Ac psts ftsrss ft fttfTs stat A sS^ftT 
Aftsit ft fAr Ar A 1 1 

8 . Tn?sfs Assras ft sra fftfs A sstfsrr sms A ftA 
trs ft sis sis* Ait nr T^r $ 1 

(A,its. Ars) 

STTtf ft 1JSS fssfss STIJT-T 

STtftl : 5 fftftsr 1991 

(ft. 7 / 39/9 l-fs. -II] 
A.It*. S 1 TSTS, fti£fS sfss 

MINISTRY OF LAW, JUSTICE AND COMPANY 
AFFAIRS 

(Legislative Department) 
NOTIFICATION 

New Delhi, the 22nd September, 1992 

S O. 701(E).—The following Order made by the 
President is published for general information :— 

ORDER 

Whereas a memorandum, dated 12th August, 
1991, has been filed by Shri Harsh Vardhan, Ex- 
M.P., alleging that Shri Pankaj Chaudhary, a sitting 
member of the House of the People, was not quali¬ 
fied to contest the election under article 102(l)(d) 
of the Constitution of India; 

And whereas, the President of India had sought 
the opinion of the Election Commission under clause 
(2) of article 103 of the Constitution with reference 
to the said memorandum ; 
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And whereas, the Election Commission is of the 
opinion (vide Annexe) that the jurisdiction of the 
Presiden' of India under article 103(1) of the Consti¬ 
tution cannot be invoked by Shri Harsh Vardhan ; 

Now, therefore, I, Shankcr Dayal Sharma, Presi¬ 
dent of India, do hereby dismiss the aforesaid 
memorandum of Shri Harsh Vardhan. 

September, 14, 1992. 

PRESIDENT OF INDIA 
ANNEXURE 

BEFORE THE ELECTION COMMISSION OF 
INDIA 

Reference case No. 1 of 1991 
(Reference from the President of India under Article 
103(2) of the Constitution of India) 

In re ■ Alleged disqualification of Shri Pankaj 
Chaudhary, a sitting member of the House 
of the People. 

OPINION 

1. This is a Reference dated the 16th August, 

1991 from the President’s Secretariat forwarding 
“for appropriate action” a copy of the memorandum 
dated 12th August, 1991 addressed to the President 
of India by Shri Harsh Vardhan, Ex-Member of 
Parliament. i 

2 . In the said memorandum, Shri Harsh Vardhan 
has alleged that Shri Pankaj Chaudhary who has 
been elected to the existing House of the People 
from Maharajganj Parliamentary Constituency in the 
State of Uttar Pradesh at the recently concluded 
general election “was not qualified to contest the 
election under Article I02(ll(d) of the Constitution^ 
of India, ns he is not a citizen of India and is a 
citizen of Nepal”. To substantiate bis above allega¬ 
tion, he has annexed to his memorandum certain 
documents frotm some administrative authorities of 
the district cf Kapilavastu in Nepal, He has prayed 
to the resident that in exercise of his powers under; 
article 103 of the Constitution, he may “set aside 
the election of Shri Pankaj Chaudhary and give » 
whatever ^ther directions he mav deem necesrarv to 
uphold the letter and spirit of the Constitution." 

3. It will be observed from the above that 
Shri Harsh Vardhan’s own case is that Shri Panka-j 
Choudharv was not qualified to contest the election 
under Article 102(l)(d) of the Constitution of India 
or what he wants to sav is that Shri Chaudhary was 
disqualified to contest the. election under the mid 
Article. It is arnarent from his averment that 
Shri Pankaj Chaudhary was suffering, if at all, 
from the aXo-w*mentioned disqualification even at 
the time when he contested the last general election 
to the House of the Peonle, Thus, the disqualifica¬ 
tion from which he was alleged to have been suffering 


subsisted prior to, and on the date of, his election 
on 19-6-91. In other words, it is a case of pre¬ 
election disqualification, if at all, and not of a 
disqualification which he incurred or to which he 
became subject after his aforesaid election in June, 
1991. 

4. It is well settled that under Article 103(1) of 
the Constitution, the President has the jurisdiction 
to decide only such questions of disqualification to 
which a sitting member of Parliament becomes sub¬ 
ject after his election. The jurisdiction of the Com¬ 
mission to enquire into question of alleged disquali¬ 
fication on being referred to it by the President under 
Article 103(2) of the Constitution thu s also arises only 
in cases of post-election disqualification. Any ques¬ 
tion of pre-election disqualification, that is, disquali¬ 
fication from which a person was suffering at the 
time of or prior to his election, can be raised only 
by means of an election petition under Article 329(b) 
of the Constitution read w'ith Part VI of the Rep¬ 
resentation of the People Act, 1951 and in no 
other manner. Reference is invited in this connec¬ 
tion to Supreme Court’s decision in Election Com¬ 
mission vsl. Saka Venkata Rao—1953 SCR 1144, 
Bnindaban Naik vs. Election Commission—AIR 

1965 SC 1892 and Election Commission vs. N.G. 
Ranga—AIR 1978 SC 1609. 

5. Having regard to the above settled position of 
law, I am of the opinion that the jurisdiction of the 
President of India under Article 103(1) of the Con¬ 
stitution cannot be invoked by Shri Harsh Vardhan 
in relation to the alleged disqualification of Shri 
Pankaj Chaudhary as on his (Shri Harsh Vardhan’s) 
own averments, Shri Pankaj Chaudhary was suffer¬ 
ing from alleged disqualification at the time of, and 
prior to, his* election to the Lok Sabha on 19th June, 
1991. Accordingly, the Election Commission has 
also no jurisdiction to enquire into the above question 
of alleged disqualification of Shri Pankaj Chaudhary. 

6, Similar view has been exoressed by the Com- 
mis’slon In a large number of cases referred to it by 
the President and Governors of certain States. For 
example, in reference case No. 6 of 1989 which was 
a reference received from the Governor of Uttar 
Pradesh under Article 192(2) of the Constitution, 
the question raised was whether Shri Raja Moham¬ 
mad Amir Mohammad Khan was a British citizen 
and a bogus entry was made in the electoral roll to 
show him as an Indian citizen on the basis 1 of which 
he ednfested election to the Uttar Pradesh Legisla¬ 
tive Assembly in 1985. The Commission conveyed 
its opinion to the Governor of Uttar Pradesh that 
the above question could not be raised before him 
in terms of Article 192(1) of the Constitution as! 
it related to pre-election disqualification. 
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7. Before parting with the present case, I would 
once again like to invite the attention to the gap in 
the provisions of Article 103 (and corresponding 
provisions of Article 192 relating to members of 
State Legislatures) and Article 329(b) of the Cons¬ 
titution. As already pointed out in the Commis¬ 
sion’s Opinion dated 29th August, 1984 to the Gov¬ 
ernor of Uttar Pradesh in Reference Case No, 2 of 
1984 regarding alleged disqualification of Shri Man- 
dhata Singh and four other members of 
Uttar Pradesh Legislative Council, there is no forum 
h/efore which the question of alleged disqualification 
of a sitting member of Parliament or State Legisla¬ 
ture may be raised if the member was suffering from 
a disqualification at the time of his election and 
continuous to suffer from such disqualification even 
after his becoming member of the House but the 
question of such disqualification is not raisied by 
means of an election petition within the stipulated 
period after the election in accordance with the 


provisions of the Representation of the People Act, 
1951. The Commission also observed in that opinion 
that it was 1 for Parliament, in its collective wisdom, 
to take appropriate measures as considered legally 
necessary to fill the lacuna. A copy of that opinion 
waj forwarded for appropriate action to the Central 
Government in the Ministry of Law and Justice by 
the Commission by its letter No. 113|UP|3|84-LSI 
dated 12-11-84. 

8. The Reference received from the Presidnt’s 
Secretariat is returned with my opinion to the afore¬ 
said effect. 

T. N. SESHAN, 
Chief Election Commissioner of India. 

Dated 5th September, 199L 

[F. No. 7(39)|91-Leg.II] 
P. L. SAKARWAL, Jt. Secy. 
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